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Before: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the “Act.” The
hearing was held on Decenber 9, 1998 in Portland, Maine at which
time all parties were given the opportunity to present evidence and
oral argunents. Post-hearing briefs were not requested herein.
The follow ng references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Admnistrative
Law Judge, CX for a Cainmant's exhibit, DX for a Director's
exhibit, EX for an Enployer's exhibit and RX for an exhibit
submtted by Liberty Miutual Insurance Conpany. This decision is
bei ng rendered after having given full consideration to the entire
record.

Post - heari ng evidence has been admtted as:

Exhi bi t No. I tem Filing Date

CX 34 Attorney Lupton’s letter 12/ 23/ 98
filing the

CX 35 Decenber 17, 1998 report of 12/ 23/ 98
Paul LaProd, M D

CX 36 Attorney Lupton’s letter 01/11/99
filing his

CX 37 Fee Petition 01/11/99

The record was closed on January 11, 1999 as no further
docunents were fil ed.



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. On January 22, 1998, dainmant alleges that her husband
suffered an injury in the course and scope of his enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
tinmely fashion

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on My 7,
1998.

7. The applicable average weekly wage is the National

Aver age Weekly Wage as of the date of injury.

8. The Enployer and its Carriers have paid no benefits
her ei n.

The unresol ved issues in this proceeding are:

1. Whet her Decedent’s malignant nesothelioma constitutes a
wor k-related injury.

2. If so, the nature and extent of his disability and/or
I npai rment .

3. Entitlenent to nedical benefits, reinbursenent of out-of -

pocket nedi cal expenses paid by C aimant or Decedent and interest
on unpai d benefits.

4. Responsi bl e Carrier.
5. The applicability of Section 8(f) of the Act.
Summary of the Evidence

Stanley S. Bessey (“Decedent” herein), who was born on
Decenber 7, 1916, had a tenth grade formal education and an
enpl oynent history of manual |abor; he began work on August 18,
1952 as a painter/third class at the Bath, Mine Shipyard of the
Bath Iron Wrks Corporation (“Enployer”), a maritine facility
adj acent to the navigable waters of the Kennebec R ver where the
Enpl oyer builds, repairs and overhauls vessels. He continued to
work at the shipyard either as a painter or ship cleaner, except
for several short layoffs, until January 31, 1982, at which tine
Decedent, having just attained the age of 65, took a “nornal



retirenment under (the conpany) pension plan for hourly enpl oyees.”
(CX 14; TR 20-21)

Decedent passed away before his deposition could be taken and
Cl aimant has offered the testinony of John O LeMint (CX 15) and
Larry L. Burham (CX 16) and Liberty Mitual has offered the
testimony of WlliamA Lowell, Il (RX 1) to establish the nature
of shipyard work pertinent herein.

John O LeMont, who began working at the Enployer’s shipyard
in Septenber of 1964 as a ship cleaner, knew and worked wth
Decedent for many years. As a ship cleaner M. LeMont “worked with
t he brush painters cl eaning up the ness made by the shipfitters and
wel ders and burners and pipe fitters,” as well as other trades
performng their assigned duties in the conpartnments and
i nnerbottons of the vessels. Decedent and M. LeMnt worked
closely together as they had to clean out all of the debris to
prepare the areas for painting. They worked in “just about every
room on the ship,” including the machinery spaces, fire roons,
engi ne roons and el sewhere. Particularly dirty work was cl eaning
up after the pipe covers, pipefitters and the other trades had
conpleted their work, including the cutting, installation and
application of asbestos sheets as insulation around the pipes
machi nery and ot her equipnent. (CX 15 at 3-5)

As part of their cleaning work, and prior to the days of air-
fed respirators, and as the areas to be cleaned were filled with
asbestos dust and fibers flying around the anbient air of the work
environnent, M. LeMont and others inprovised face masks by
“put (ting) Vaseline in our nose and w ap(pi ng) cheesecl oth around
our face” because the use of air hoses, broons and ot her cl eaning
mat eri al caused the asbestos dust to further fly around the work

ar ea. Large pieces of debris were picked up and placed in
dunpsters and, according to M. LeMint, “Every roomon the ship, if
they had heat, had asbestos.” Moreover, ship cleaners and brush

painters would work in close proximty to a pipe coverer who, for
instance, mght be called in to repair a section of pipe where a
| eak was detected; such work would also expose M. LeMnt and
Decedent to further asbestos exposure. Sonetinmes there was so nuch
asbestos debris in the roons that the work area “was knee deep” in
asbestos and “(we filled garbage cans and |ugged them out.”
Furthernore, overhauls or conversions of already comm ssioned
vessel s was especially dirty work because the old asbestos had to
be first cut away and renoved and replaced with newer pipe and
insulation. After awhile M. LeMont and Decedent switched to work
on the second shift as spray pai nters because that work “was al nbost
tw ce the noney.” However, during slack tinmes, Decedent and M.
LeMont returned to work cleaning the ships prior to inspection by
the U.S. Navy and prior to final painting and cl eaning. M. LeMnt
continued to be exposed to asbestos until 1978, at which tine he
| eft because of a reaction to epoxy paint. He and Decedent worked
on every conversion that canme into the shipyard. Toward the end of
his shipyard enployment M. LeMnt, as a spray painter, was
provided a respirator but brush painters, such as Decedent, were
not provided respirators. M. LeMont and Decedent al so worked on



the civilian ships built at the shipyard, all of which ships also
cont ai ned asbestos wherever there were pipes. (CX 15 at 5-13)

Asbestos was applied in various forms, such as sheets,
bl anket s and so-cal | ed paste or nud. Exposure to and i nhal ati on of
asbest os dust and fibers occurred on a daily basis at the shipyard.
(CX 15 at 14-16) M. LeMnt testified that he has an asbestos-
related disease. (CX 15 at 16) Decedent and M. LeMont worked in
Department 27 and both were laid-off for short periods of tine and
they were transferred to other work when it was avail able. He and
Decedent did not socialize outside of work and they had no cont act
after leaving the shipyard “other than seeing himin the stores,”
in Bath and Brunsw ck, engaging in the usual conversation of forner
co-workers. (CX 15 at 16-22)

Larry L. Burnham who is still enployed at the shipyard, began
wor ki ng there in Novenber of 1960 as a cl eaner and he al so knew and
worked with the Decedent. Decedent, a friend of M. Burnhams
father, and M. Burnhamworked in Departnent 27, and, as cl eaners,
they also did some “brush painting, cleaning, grinding, whatever
had to be done;” they both did the sane type of work from 1960 to
1963, at which tinme M. Burnhamwas | aid-off for ten (10) nonths or
so, returning to the shipyard on June 8, 1964, after which tine he
did not work wwth the Decedent. (CX 16 at 3-5)

Decedent and M. Burnham worked together on first shift,
primarily in the “machinery spaces,” and they had duties of
removi ng debris and cleaning the roons where, for instance, pipe
coverers had been cutting, sizing and applying asbestos as
i nsul ati on around t he pi pes, machi nery and equi pnent. Asbestos was
applied in sheet, cloth and so-called “nmud” form i.e., after
m xi ng asbest os powder and water, the cutting and installation of
asbest os caused asbestos dust and fibers to fly around the anbi ent
air of the work environnent. The m xing was first done on the
vessel at the job site and then in the yard at a Quonset hut. M.
Bur nham al so worked on conversions and it would be their task to
renove the asbestos debris, put it into garbage cans and place it
in “big dunpsters in there.” M. Burnham also switched to second
shift as a spray painter at tw ce the noney he earned as a cl eaner.
M . Burnham corroborated M. LeMnt’s testinony as to the daily
exposure of asbestos while at the shipyard, only in his case from
1960 to Septenber of 1963; he al so has a cl ai magai nst the Enpl oyer
for asbestos-rel ated disease. (CX 16 at 5-13)

M . Burnham who was uni on shop steward for 23 years and chi ef
steward for 9 years, continued to go on the vessels from 1963 to
1982, saw Decedent working on the boats as a brush painter, and
that the Enpl oyer was still using asbestos through 1982 because it
was being cut out from vessels being converted, M. Burnham
remar ki ng, Decedent, as a brush painter, would have continued to
wor k on overhauls until his last day of work on January 31, 1982.
In their early days at the shipyard, painters and cl eaners would
eat their lunch in the buildings and roons where they would | ater
wor k because they did not have a separate |unch room M. Burnham
further remarking, the buildings were “dirty” because the asbestos



“stuff (was) hanging down” in the roomwhere they had their |unch.
(CX 16 at 13-23)

Decedent’s nedical records reflect that he went to see his
famly physician, Dr. Karl MIller, on June 3, 1997 for evaluation
of “several bl ackened areas on the side of his face.” Dr. Mller,
taking a history report of asbestos exposure, schedul ed a biopsy
(CX 3) and advised Decedent he should have an annual physi cal
exam nati on. (CX 2 at 16-19) Dr. MIller next saw Decedent on
Novenber 10, 1997, at which tinme Decedent was conplaining of “an
epi sode of an unconfortable feeling in his right chest four nights”
earlier; the doctor recomended an EKG and suspected a
“muscul oskel etal strain.” Dr. MIler next saw Cl ai mant on Decenber
19, 1997 conpl ai ni ng of a cough, wheezi ng and dyspnea with exertion
for a week or so and the doctor’s assessnent was right | ower |obe
pneunonia with underlying COPD. Medications were prescribed and
four days | ater Decedent was “inproved.” (CX 2 at 20-21)

However, on January 14, 1998 Decedent went to Urgent Care with
conplaints of dyspnea and confusion and he was hospitalized.
Di agnostic tests were perforned (CX 4 - CX 8) and, as of January
22, 1998, Dr. MIller advised M. and Ms. Bessey that Decedent had
mal i gnant nesot hel i oma and had a |ife expectancy of two (2) years.
(CX 2 at 22-24) Decedent’s condition rapidly deteriorated and he
passed away on February 25, 1998 and Dr. MIler has certified as
the i1imediate cause of death nesothelioma due to or as a
consequence of asbestosis. COPD and tobacco use were identified by
Dr. MIler as other significant conditions contributing to death.
(CX 12)

Stanley S Bessey (“Decedent”) and Corinne Bartlett
(“Caimant”) were married on May 9, 1948 and O aimant was |iving
wi th Decedent at the tinme of his death. (CX 13) d aimant has not
remarried and Funeral expenses totalled $2,820.00. (CX 11 at
163-64; TR 21-22, 25-27)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedi cal exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.,



8 BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978).

The Act provides a presunption that a claimconmes within its
provisions. See 33 U . S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and his
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers’ Conpensation Prograns, U.S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which coul d have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the



enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritinme Serv. Corp., 29 BRBS 18 (1995). 1In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986) .

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F. 2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff’'d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). |If enployer presents “specific and conprehensive” evidence
sufficient to sever the connection between claimnt’s harmand his
enpl oynent, the presunption no |longer controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a),
33 U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credi ble conplaints of subjective synptons and
pain can be sufficient to establish the element of physical harm
necessary for a prima facie case for Section 20(a) invocation. See
Syl vester v. BethlehemSteel Corp., 14 BRBS 234, 236 (1981), aff’d,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Moreover, | may
properly rely on Caimant’s statenments to establish that her
husband experienced a work-related harm and as it is undisputed
that a work acci dent occurred whi ch coul d have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.
Sinclair v. United Food and Commercial Wrkers, 23 BRBS 148, 151

(1989). Mor eover, Enployer’s general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See

generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea



Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess i nsufficient to rebut the presunpti on where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’ s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunptionitself passes conpletely out of
the case and the i ssue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritinme Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rule governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S. C
1771 (1969). The Suprene Court held in 1994 that the “true doubt”
rule violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Geenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption with
substanti al evidence which establishes that claimant’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. C. 1264 (1993); Qvert v. John T. Cdark and Son of



Maryl and, 23 BRBS 157 (1990); Samv. Loffl and Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connecti on between
the injury and the enploynment, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
eval uation all of the record evidence, may pl ace greater wei ght on
t he opi ni ons of the enployee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, ONCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997).

In the case sub judice, Claimnt alleges that the harmto his
bodily frane, i.e., his asbestosis and nesot heliona resulted from
working conditions and/or resulted from his exposure to and
i nhal ati on of asbestos at the Enployer's facility. The Enpl oyer
has introduced no evidence severing the connection between such
harm and Caimant's maritine enploynent. In this regard, see
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989). Thus, C ai mant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term®“injury” nmeans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. U S. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci sion and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Moreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral



Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, thereis no “injury” until the
accunul ated effects of the harnful substance nmanifest thenselves
and claimant becones aware, or in the exercise of reasonable
diligence or by reason of nedical advice should have been aware, of
the rel ationship between the enpl oynent, the di sease and the death
or disability. Travelers Insurance Co. v. Cardillo, 225 F.2d 137
(2d Gr. 1955), cert. denied, 350 U.S. 913 (1955); Thorud v. Brady-
Ham | ton St evedore Conpany, et al., 18 BRBS 232 (1987); Ceisler v.
Col unmbi a Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act
require that the injury be traceable to a definite tine. The fact
that claimant's injury occurred gradually over a period of tine as
a result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury wthin the nmeaning of the Act. Bath
lron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

In his Decenber 17, 1998 letter to Caimant’s counsel (CX 35),
Dr. Paul J. LaProd, a pulnonary and critical care specialist
states as foll ows:

“Regarding your letter dated Decenber 16, 1998, regarding Stanley
Bessey, the foll ow ng comments can be nade:

1. | initially cared for M. Bessey during his M dcoast
hospi tal i zati on pneunoconi osi s January 15, 1998. At that
tinme a diagnostic/therapeutic t horocentesi s was
performed. Malignant nesotheliom was di agnosed. This
is a direct consequence of his exposure to asbestos
during his enploynment several decades ago at Bath Iron

Wor ks.
2. M. Bessey presented to the hospital with disabling
dypsnea. In spite of available interventions, his

dypsnea persisted. He becane dependent on others for his
total care. Hi's appetite, weight, energy, and activity
| evel markedly declined.

“Utimtely, M. Bessey was discharged from M dcoast Hospital on
February 5, 1998, with the assistance of hone visiting nurses and
health aids to provide his total care. He remained continuously
dependent upon suppl enental oxygen. Due to his severe debility,
pul monary function studies were not attainable.”



Thi s cl osed record concl usively establishes, and I so find and
concl ude, that Decedent’s nesothelioma directly resulted fromhis
exposure to inhalation of asbestos dust and fibers as a maritine
enpl oyee at the Enployer’s shipyard, that the date of injury is
January 22, 1998, that the Enpl oyer had tinmely notice of Decedent’s
injury and his death and that Caimant tinely filed for benefits
for herself and for her husband once a dispute arose between the
parties. |In fact, the principal issue is the nature and extent of
Decedent’s disability, an issue | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Cr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th G r. 1975). Consideration nust be given to
claimant' s age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

The Board has held that an irreversible nmedical condition is
per manent per se. Drake v. General Dynamcs Corp., 11 BRBS 288
(1979). Mesothelioma, in my judgnent, is such a condition,
according to Dr. LaProd. (CX 35)

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the di sease, and the death or
di sability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th G r.
1983); Hoey v. General Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Amendnents to the Longshore Act apply a new set of
rul es i n occupational di sease cases where the time of injury (i.e.,
becones mani fest) occurs after claimnt has retired. See Wods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985); 33 U.S.C. 8§8902(10),
908(CO) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of |oss of earning capacity, but rather
in terns of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gated by the Ameri can Medi cal Association. An
enpl oyee cannot receive total disability benefits under these



provi sions, but can only receive a permanent partial disability
awar d based upon t he degree of physical inpairment. See 33 U. S.C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a permnent
partial inpairnment award based on a one hundred (100) percent
physi cal inpairnment. Donnell v. Bath Iron Wrks Corporation, 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nat i onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enployee. See 33 U S.C
8§910(c)(2)(B); Taddeo v. Bethl ehem Steel Corp., 22 BRBS 52 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Caimant nmay be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability my be entitled to
t ot al disability benefits although the awareness of the
relationship between disability and enploynent did not becone
mani fest until after the involuntary retirenment. |In such cases,
the average weekly wage is conputed under 33 U S. C. 8910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tinme of awareness. MacDonal d v. Bet hl ehem
Steel Corp., 18 BRBS 181, 183 and 184 (1986). Conpare LaFaille v.
General Dynam cs Corp., 18 BRBS 882 (1986), rev'd in relevant part
sub nom LaFaille v. Benefits Review Board, 884 F.2d 54, 22 BRBS
108 (CRT) (2d G r. 1989).

Thus, where disability commences on the date of involuntary
withdrawal from the workforce, claimant's average weekly wage
should reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B)

However, if the enployee retires due to a non-occupationa
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirenent provisions. In Whods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirenent provisions because the enpl oyee
retired due to disabling non-work-related heart disease prior to
the mani festation of work-rel ated asbestosi s.

Claimant is a voluntary retiree as he took a regular
retirement on January 31, 1982 (CX 14) and as his nmesot heli ona was
not diagnosed until January 22, 1998, during a hospitalization
whi ch began on January 14, 1998. Accordingly, Decedent’s estate is
entitled to permanent partial inpairnment benefits for his one
hundred (100% percent inpairnment, pursuant to Donnell v. Bath Iron
Wor ks, 22 BRBS 136 (1989), from January 14, 1998 through February
24, 1998, based upon the National Average Wekly Wage of $417.87 as
of that date. Death Benefits to O ainmant shall begin on February



25, 1998.
Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anendnents to the Act, Section 9 provides
Death Benefits to certain survivors and dependents if a work-
related i njury causes an enpl oyee's death. This provision applies
wi th respect to any death occurring after the enactnent date of the
Amendnent s, Septenber 28, 1984. 98 Stat. 1655. The provision that
Death Benefits are payable only for deaths due to enploynent
injuries is the same as in effect prior to the 1972 Amendnents.
The carrier at risk at the time of decedent's injury, not at the
tinme of death, is responsible for paynent of Death Benefits.
Spence v. Term nal Shipping Co., 7 BRBS 128 (1977), aff'd sub. nom
Pennsyl vani a National Mutual Casualty Insurance Co. v. Spence, 591
F.2d 985, 9 BRBS 714 (4th Gr. 1979), cert. denied, 444 U S. 963
(1975); Marshall v. Looney's Sheet Metal Shop, 10 BRBS 728 (1978),
aff'd sub. nom Travelers Insurance Co. v. Marshall, 634 F.2d 843,
12 BRBS 922 (5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynamcs Corp., 12
BRBS 901 (1980). This Section 9 clai mnust conply with Section 13.
See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22 (1983);
Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977). Section 9(a)
provi des for reasonable funeral expenses not exceeding $3,000.
33 U S.CA 8909(a) (West 1986). Prior to the 1984 Anendnents,
t his anobunt was $1,000. This subsection contenpl ates that paynent
is to be made to the person or business providing funeral services
or as reinbursenent for paynent for such services, and paynent is
limted to the actual expenses incurred up to $3,000. Caimant is
entitled to appropriate interest on funeral benefits untinely paid.
Adans v. Newport News Shipbuilding and Dry Dock Company, 22 BRBS
78, 84 (1989).

Section 9(b) which provides the formula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninum
benefits. Dunn v. Equitable Equipnment Co., 8 BRBS 18 (1978)
Lonbardo v. More-MCornmack Lines, Inc., 6 BRBS 361 (1977); G ay V.
Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a maxi num and
m ni mumdeat h benefit level. Prior to the 1972 Anendnents, Section
9(e) provided that in conputing Death Benefits, the average weekly
wage of Decedent could not be greater than $105 nor | ess than $27,
but total weekly conpensation could not exceed Decedent's weekly
wages. Under the 1972 Amendnents, Section 9(e) provided that in
conputing Death Benefits, Decedent's average weekly wage shall not
be | ess than the National Average Wekly WAge under Section 6(b),
but that the weekly death benefits shall not exceed decedent's
actual average weekly wage. See Dennis v. Detroit Harbor
Termnals, 18 BRBS 250 (1986), aff'd sub nom D rector, OACP v.
Detroit Harbor Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th



Cir. 1988); Dunn, supra; Lonbardo, supra; Gay, supra.

In Director, OANCP v. Rasnussen, 440 U S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g sub.
nom Rasnussen v. GEO Control, Inc., 1 BRBS 378 (1975), the Suprene
Court held that the maxi mum benefit |evel of Section 6(b)(1) did
not apply to Death Benefits, as the deletion of a maxi mumlevel in
the 1972 Amendnent was not inadvertent. The Court affirmed an
award of $532 per week, two-thirds of the enployee's $798 average
weekl y wage.

However, the 1984 anendnents have reinstated that maxi num
[imtation and Section 9(e) currently provides that average weekly
wage shall not be less than the National Average Wekly Wage, but
benefits may not exceed the |esser of the average weekly wage of
Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Caimant, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, comenci ng on February 25,
1998, the date of her husband's death, based upon the Average
Weekl y Wage $417.87, as of that date, pursuant to Section 6(b), as
| find and concl ude that Decedent's death resulted from his work-
rel ated pul nonary asbestosis and hi s cardi ovascul ar di sease, which
conditions were first diagnosed and reported by Dr. Mller after
Decedent's hospitalization fromJanuary 14, 1998 at the M d- Coast
Hospital. (CX 5 at 56 and 52) The Death Certificate certifies as
the i medi ate cause of death, nesothelioma. (CX 12) Thus, | find
and concl ude that Decedent's death resulted fromand was related to
his work-related injury for which his estate wll receive benefits
fromJanuary 14, 1998 until his death on February 25, 1998.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Caimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. General Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).



In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that clai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnment by the
enpl oyer, he need only establish that the treatment he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimnt nay not recover nedical
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C aimant has shown good cause, pursuant to Section
7(d). Cl ai mant advi sed the Enployer of Decedent’'s work-rel ated
injury on March 12, 1998 and requested appropri ate nedi cal care and
treatnment. However, the Enpl oyer did not accept the claimand did
not aut horize such nedical care. Thus, any failure by Claimnt to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim



Thus, the Enployer is responsible for those out-of-pocket
nmedi cal expenses in evidence as CX 11 totalling $1,014.80 and
Cl aimant shall be reinbursed for those imediately as those are
reasonabl e and necessarily related to the work-related injury
before ne.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, OANCP, 594
F.2d 986 (4th G r. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adans v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. General Dynam cs Corp.
17 BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whol e, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984), nodified
on reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision wuld becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director.

The Benefits Review Board has held that the enpl oyer nust pay
appropriate interest on untinely paid funeral benefits as funeral
expenses are “conpensation” under the Act. Adans v. Newport News
Shi pbui | di ng, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted entitlenent to benefits by both
Cl ai mant and Decedent. (CX 5, EX 6) Ranpbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. Adin Corp., 11 BRBS
502, 506 (1979).

Responsi bl e Enpl oyer



The Enpl oyer and Commercial Union Conpanies (“Respondents”
herein) are responsible for paynent of benefits under the rule
stated in Travelers Insurance Co. v. Cardillo, 225 F.2d 137 (2d
Cr. 1955), cert. denied sub nom Ira S. Bushey & Sons, Inc. v.
Cardillo, 350 U S 913 (1955). Under the |ast enployer rule of
Cardillo, the enployer during the |ast enploynment in which the
cl ai mant was exposed to injurious stinmuli, prior to the date upon
whi ch the cl ai mant becane aware of the fact that he was suffering
from an occupational disease arising naturally out of his
enpl oynent, should be liable for the full amount of the award
Cardillo, 225 F.2d at 145. See Cordero v. Triple A Machi ne Shop,
580 F.2d 1331 (9th Cr. 1978), cert. denied, 440 U. S. 911 (1979);
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d 208
(2d Gr. 1977). daimant is not required to denonstrate that a
distinct injury or aggravation resulted from this exposure. He
need only denonstrate exposure to injurious stinmuli. Tisdale v.
Onens Corning Fiber dass Co., 13 BRBS 167 (1981), aff'd nmem sub
nom Tisdale v. Director, OANCP, U S. Departnent of Labor, 698 F. 2d
1233 (9th G r. 1982), cert. denied, 462 U S. 1106, 103 S.C. 2454
(1983); Wiitlock v. Lockheed Shipbuilding & Construction Co., 12
BRBS 91 (1980). For purposes of determ ning who i s the responsible
enpl oyer or carrier, the awareness conponent of the Cardillo test
is identical to the awareness requirenment of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that m ninmal exposure to
sonme asbestos, even w thout distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Gace v. Bath I ron WrKks
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shipyards Corp., 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435 (1979) (two
days' exposure to the injurious stinmuli satisfies Cardillo).
Conpare Todd Pacific Shipyards Corporation v. Director, OANCP, 914
F.2d 1317 (9th G r. 1990), rev'g Picinich v. Lockheed Shi pbui | di ng,
22 BRBS 289 (1989).

This cl osed record concl usively establishes that Decedent was
| ast exposed to asbestos as a maritinme enpl oyee at the Enpl oyer’s
shi pyard on or about 1975. In so concluding, this Admnistrative
Law Judge accepts the forthright testinmony of WIlliam A Lowel |,
11, who worked for the Enployer from Septenber of 1962 to June of
1995 in various supervisory positions, both at the Bath shipyard
and at its Portland facility from Septenber 1, 1989, and who
testified that asbestos was used as insul ation on the vessel s, that
asbestos was not used after 1974 because by then the hazards of
asbestos became known, that fiberglass was substituted as
insulation, that the US. Navy prohibited use of asbestos
containing pipe covering materials in 1975 and that protective
measures were taken beginning in 1975 relating to the so-called
ri p-outs or conversions of already comm ssi oned vessels. According
to M. Lowell, Decedent would not have been exposed to asbestos
after 1976 because after that date only Departnent 30 was invol ved
in asbestos renoval, and Decedent worked only in Departnent 27.
(RX 1) Any contrary testinony as to the last use of asbestos at
the shipyard is rejected as vague and specul ati ve.



Thus, as Conmmercial Union Conpanies was the Carrier on the
risk from January 1, 1963 through February 28, 1981, Conmercia
Uni on Conpani es are responsible for all of the benefits awarded
herein. (TR 5-6)

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
1185, 23 BRBS 1 (CRT) (9th Gr. 1989); Director, OXCP v. Cargill,
Inc., 709 F.2d 616 (9th G r. 1983); Director, OACP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th Cir. 1982);
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OACP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pnment Co. v. Hardy, 558 F.2d 1192
(5th Gr. 1977); Shaw v. Todd Pacific Shi pyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shi pyard Corporation
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. D rector, OANP v. Cenera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enployer's actual know edge of it.”
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Washington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983); Delinski v. Brandt Airflex Corp.
9 BRBS 206 (1978). Moreover, there nust be information avail abl e
which alerts the enployer to the existence of a nedical condition.



Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnstrong v. Ceneral Dynami cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Htt v. Newport
News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable” from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nment. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuil ding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcally disabling. D rector, ONCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F.2d 602 (3d Cr. 1976).

An x-ray show ng pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
per manent parti al di sability. Topping V. Newpor t News
Shi pbui I ding, 16 BRBS 40 (1983); Miusgrove v. WIliam E. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. General Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT) (2d Cir. 1992); Luccitelli .
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT) (2d G
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202

(CRT) (1st Gr. 1991). In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has

specifically stated that the enpl oyer's burden of establishing that
a claimnt's subsequent injury alone would not have caused
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

Section 8(f) relief is not available to the enployer sinply
because it is the responsible enployer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d G r. 1955), cert. denied sub nom Ira S. Bushey
Co. v. Cardillo, 350 U S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. St okes v. Jacksonville
Shi pyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub nom
Jacksonvill e Shipyards, Inc. v. Director, 851 F.2d 1314, 21 BRBS
150 (CRT) (11th Gr. 1988).



Moreover, enployer's liability is not |limted pursuant to
Section 8(f) where claimant's disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent one.
Two “R’ Drilling Co. v. Director, OANCP, 894 F.2d 748, 23 BRBS 34
(CRT) (5th Cir. 1990); Duncanson-Harrel son Conpany v. Director
ONCP and Hed and Hatchett, 644 F.2d 827 (9th Cr. 1981). Moreover,
t he enpl oyer has the burden of proving that the three requirenents
of the Act have been satisfied. Director, OANCP v. Newport News
Shi pbui | ding and Dry Dock Co., 676 F.2d 110 (4th G r. 1982). Mere
exi stence of a prior injury does not, ipso facto, establish a pre-
existing disability for purposes of Section 8(f). Ameri can
Shi pbuil ding v. Director, OANCP, 865 F.2d 727, 22 BRBS 15 (CRT) (6th
Cr. 1989). Furthernore, the phrase "existing permanent partia
disability” of Section 8(f) was not intended to include habits
whi ch have a nedical connection, such as a bad diet, lack of
exercise, drinking (but not to the | evel of al coholisn) or snoking.
Sacchetti v. General Dynam cs Corp., 14 BRBS 29, 35 (1981); aff'd,
681 F.2d 37 (1st Cir. 1982). Thus, there nust be sonme pre-existing
physi cal or nental inpairnent, viz, a defect in the human frane,
such as al coholism diabetes nellitus, |abile hypertension, cardiac
arrhythm a, anxiety neurosis or bronchial problens. Director, OXCP
v. Pepco, 607 F.2d 1378 (D.C. Gr. 1979), aff'g, 6 BRBS 527 (1977);
Atlantic & @Qulf Stevedores, Inc. v. Director, OANCP, 542 F.2d 602
(3d Gr. 1976); Parent v. Duluth M ssabe & Iron Range Railway Co.,
7 BRBS 41 (1977). As was succinctly stated by the First Grcuit
Court of Appeals, “. . . snoking cannot becone a qualifying
disability [for purposes of Section 8(f)] wuntil it results in
medi cal | y cogni zabl e synptons t hat physically inpair the enpl oyee.”
Sacchetti, supra, at 681 F.2d 37.

On the basis of the totality of the record, | find and
conclude that the Enployer has not satisfied these requirenents
because the record reflects that Decedent died as a result of his
nmesot hel i oma or asbestosis or |ung cancer, a fatal disease per se.
(CX 35)

As Decedent was a voluntary retiree and as benefits are being
awar ded under Section 8(c)(23) for Decedent's nesotheliom (CX 12),
only Decedent's prior pulnonary problenms can qualify as a pre-
existing permanent partial disability, which, together wth
subsequent exposure to the injurious stimuli, would thereby entitle
t he Enpl oyer to Section 8(f) relief. In this regard, see Adans v.
Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78, 85
(1989).

In Adans, the Benefits Review Board held at page 85:

"Regardi ng Section 8(f) relief and the Section 8(c)(23) claim
we hold, as a matter of |aw, that Decedent's pre-existing hearing
| oss, lower back difficulties, anema and arthritis are not pre-
exi sting permanent partial disabilities which can entitle Enpl oyer
to Section 8(f) relief because they cannot contribute to dainmant's
disability under Section 8(c)(23). A Section 8(c)(23) award
provi des conpensation for permanent partial disability due to



occupational disease that beconmes nmanifest after voluntary
retirement. See, e.g., MacLeod v. Bethlehem Steel Corp., 20 BRBS
234, 237 (1988); see also 33 U S.C. 88908(c)(23), 910(d)(2).
Conpensation is awarded based solely on the degree of permanent
i npai rment arising fromthe occupational disease. See 33 U. S.C.
8908(c) (23). Section 8(f) relief 1is only available where
claimant's disability is not due to his second injury alone. 1In a
Section 8(c)(23) case, a pre-existing hearing |oss, or back,
arthritic or anem c conditions have no role in the award and cannot
contribute to a greater degree of disability, since only the
i npai rment due to occupational |ung di sease i s conpensated. In the
i nstant case, therefore, only Decedent's pre-existing COPD could
have combi ned with Decedent's nesothelioma to cause a materially
and substantially greater degree of occupational disease-related
disability. Accordingly, Decedent's ot her pre-existing
disabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regard to
Section 8(f) relief and the Section 9 Death Benefits claim only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent's death in this case. The
evidence of record establishes a contribution from the COPD to
Decedent's death, in addition to respiratory failure from
nmesot hel i oma. See generally Dugas (v. Durwood Dunn, Inc.), supra,
21 BRBS at 279.”

In Adans, the Board noted, "there is evidence that prior to

contracting nesotheliona, Decedent suffered from chronic
obstructive pulnonary disease (COPD), hearing |oss, |ower back
difficulties, anema and arthritis. The Director argues that

Enpl oyer failed to establish any el enments for a Section 8(f) award
based on Claimant's pre-existing chronic obstructive pul nonary
di sease, back condition, arthritis and hearing | 0ss.”

However, in this case at bar, Decedent was in "excellent”
health at the tinme of his voluntary retirenent on January 31, 1982,
and his breathing problens did not becone nanifest, and were not
di agnosed, until January 22, 1998. (CX 4)

In view of the foregoing, the Enployer is not entitled to
Section 8(f) relief on the basis of the Board's holding in Adans,
supr a.

Section 8(f) relief is not available to the Enployer sinply
because it is the responsible enployer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d G r. 1955), cert. denied sub nom, Ira S. Bushey
Co. v. Cardillo, 350 U S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. St okes v. Jacksonville
Shi pyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub nom
Jacksonville Shipyards, Inc. v. Director, ONCP, 851 F.2d 1314, 21
BRBS 150 (CRT) (11th Gr. 1988).

Moreover, Enployer's liability is not |limted pursuant to
Section 8(f) where Claimant's disability did not result fromthe



conbi nati on of coal escence of a prior injury with a present one.
Duncanson- Harrel son Conpany v. Director, OACP, 644 F.2d 827 (9th
Cr. 1981). Moreover, the Enployer has the burden of proving that
three requirenents of the Act have been satisfied. D rector, OACP
v. Newport News Shipbuilding and Dry Dock Co., 676 F.2d 110 (4th
Cr. 1982).

Decedent was in excellent health when he retired voluntarily
in 1982, and his nesotheliom was not diagnosed until January 22,
1998. Mesot helioma, a fatal disease, alone caused Decedent's
death, and there was no coal escence or conbination with any
underlying cardiac disease, and, even assunm ng the existence of
such coal escence, Section 8(f) relief is not permssible pursuant
to the Board's holding in Adans, supra, a case neither cited nor
di stingui shed by the Enpl oyer.

Mor eover, the Benefits Review Board has held, as a matter of
law, that a decedent's pre-existing hearing |oss, |ower back
difficulties, anema and arthritis are not pre-existing permanent
partial disabilities which can entitle enployer to Section 8(f)
relief because they cannot contribute to decedent's disability
under Section 8(c)(23). Adans v. Newport News Shi pbuil ding and Dry
Dock Conpany, 22 BRBS 78, 85 (1989). |In Adans, the Board hel d that
Section 8(c)(23) conpensates "only the inpairnment due to
occupational |ung disease” and "only decedent's pre-existing COPD
(chronic obstructive pul nonary di sease) could have conbined with
decedent's nesothelioma to cause a materially and substantially
greater disease of occupational disease-related disability.
Accordingly, decedent's other pre-existing disabilities cannot
serve as a basis for granting Section 8(f) relief on the Section
8(c)(23) claim Simlarly, with regard to a Section 9 Death
Benefits claim only decedent's COPD could, as a matter of |aw, be
a pre-existing disability contributing to decedent's death in this
case.” Adans, supra, at 85.

In the case sub judi ce, Respondents have not denonstrated the
exi stence of such pre-existing permanent partial disability and, a
fortiori, Section 8(f) relief is not avail able.

The Benefits Revi ew Board has held that the Adm nistrative Law
Judge erred in setting a 1979 conmmencenent date for the pernanent
partial disability award under Section 8(c)(23) since x-ray
evi dence of pleural thickening alone is not a basis for a permanent
i npai rment rating under the AVMA Guides. Therefore, where the first
medi cal evidence of record sufficient to establish a permanent
i npai rment of decedent's |ungs under the AMA QGuides was an April
1985 nedi cal report which stated that decedent had disability of
his lungs, the Board held that the permanent partial disability
award for asbestos-rel ated | ung i npai r nent shoul d conmence on March
5, 1985 as a matter of law. Ponder v. Peter Kiewt Sons' Conpany,
24 BRBS 46, 51 (1990).

Wiile the Death Certificate lists COPD and tobacco use as
ot her significant conditions, Decedent’s 40 pack year hi story ended



in 1982 (CX 4 at 33) and did not result in any nedically-recogni zed
synptonms until his hospitalization on January 14, 1998. (CX 4)
Mor eover, Enployer’s First Aid records do not reflect any visits by
Claimant for pul nonary or respiratory problens. In fact, those
records reflect that as of his February 13, 1976 pul nonary function
study, Decedent advised that there was no history of |ung probl ens
inhis famly. (EX 19)

Thus, as Decedent’s death was due solely to his nalignant
nmesot hel i oma, the Enployer and Carrier are not entitled to the
[imting provisions of Section 8(f) of the Act.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer/Carrier
(“Respondents”). Claimant's attorney filed a fee application on
January 11, 1999 (CX 37), concerning services rendered and costs
incurred in representing C ai mant between May 7, 1998 and Decenber
10, 1998. Attorney Ronald W Lupton seeks a fee of $2,916.05
(i ncludi ng expenses) based on 20.20 hours of attorney tine and
paral egal tinme at various hourly rates.

I n accordance with established practice, | will consider only
t hose services rendered and costs incurred after May 7, 1998, the
date of the informal conference. Services rendered prior to this
date should be submtted to the District Director for her
consi derati on.

In light of the nature and extent of the excellent |ega
services rendered to Claimant by her attorney, the anount of
conpensati on obtained for Caimant and the Respondents' |ack of
comments on the requested fee, | find a legal fee of $2,916.05
(i ncluding expenses of $429.05) is reasonable and in accordance
with the criteria provided in the Act and regulations, 20 C F. R
8702.132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses. M approval of the
hourly rates is limted to the factual situation herein and to the
firmmenbers identified in the fee petition.



ORDER

Based upon the foregoing Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer and Comrerci al Uni on Conpani es ( Respondent s)
shall pay to Caimant as Executrix of her husband s estate,
conpensation for his one hundred (100) percent permanent parti al
i npai rment from January 14, 1998 through February 24, 1998, based
upon t he National Average Wekly Wage of $417.87, such conpensation
to be conmputed in accordance with Sections 8(c)(23) and (2)(10) of
t he Act.

2. The Respondents shall pay Decedent's w dow, Corinne B.
Bessey, (“Claimant”), Death Benefits fromFebruary 25, 1998, based
upon the National Average Wekly Wage of $417.87, in accordance
with Section 9 of the Act, and such benefits shall continue for as
long as she is eligible therefor.

3. The Respondents shall reinmburse or pay d ainmant
reasonabl e funeral expenses of $2,820.00, pursuant to Section 9(a)
of the Act.

4. Interest shall be paid by the Respondents on any accrued
benefits at the T-bill rate applicable under 28 U S. C 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder with the District D rector.
Interest shall also be paid on the funeral benefits untinely paid
by the Respondents.

5. The Respondents shall furnish such reasonable,
appropriate and necessary nedical care and treatnent as the
Decedent’ s work-related injury referenced herein may have required
between January 15, 1998 and February 25, 1998, including
rei mbur senent of out - of - pocket nedi cal expenses totalling $1,014. 80
(CX 11), subject to the provisions of Section 7 of the Act.



6. The Enpl oyer shall pay to daimant's attorney, Ronald W
Lupton, the sum of $2,916.05 (includi ng expenses) as a reasonabl e
fee for representing Caimant herein before the Ofice of
Adm ni strative Law Judges between May 7, 1998 and Decenber 10,

1998.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts

DVWD: | n



